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lv. par exemple, Crim., 11 juin 1970, Gaz. Pal., 1970, Gaz. 1970.2.146.-Civ 2%, 9 nov. 1971, D,
1972 .J.75 ; RTD civ., 1972, p.400, obs G.Durry.- Crim., 9 mars 1972, D, 1972, p. 342. — Civ 2°, 29 avr.
1976, JCP, 1978.1l. 18793, note N. Dejean de la Battie.

% V. R Legeais, La responsabilité civile introuvable ou les problémes de la réparation des dommages
causés par les mineurs, Mélanges Marty, p. 775 et S., n°9.

Lhany Al )Y e Call laal 5 ¢ galaall Sl s, " a8 el (5380 (10 1384 83kl (pe Auabial) 5 j5ill (i 3

) ) ) o)) n ) gala e agilia sl agidedli

* CE Section 19 oct 1990, Ingremeanu, Rec . francaise droit adm., 1991, p 691, commentaire P. Bon. V.
sur cet arrét, J.M.Lhullier, La responsabilité civile , administrative et pénale dans les établissements et
services sociaux et médico-sociaux th. Poitiers. 1996 n° 190 et s.

> Cour de Limoges, 23 mars 1989, Resp. civ. Et assur., nov. 1989, Com., n°361, obs. H.G.
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o Aaliy ljadi (a)lad il Gall) daSae ColS Al QDIAN (e 0paS palill (et Cagu a8))8
2 alas b 0K o) CAELY) AeSae wdigi (ST . aiyill ) o) e 1384 saladl (e V) 858 Gl
Ly Caals Aol 8 Ally Al dpaal) A8l (e allay dpalie ) e s i pdl) (alil) daSas Cixaial
salall (pe (I5Y) Bl Y SVl el el Aaae IR o Lendiy iy (il Glld dag zsed aSaa )
ail] ASae 48 Cajini Bye Jol Al IS5 aad) Jad e A gpenall ale TS il a3l (e 1384
o I OIS A D of L Alglaally BExl amy Can g L) A CulSy L bl g 3RV daudl
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1 G. Viney, op. cit., n°790, p. 938 et s

2 « Attendu que cette pratique( travail en milieu libre des handicapé manteaux) génératrice de risque,
tant pour les biens que les personnes, se saurait avoir conséquence des dommages non réparables alors
que le principe de I'indemnisation des victimes s’inscrit désormais dans I'éthique politique et sociale ;
Attendu que c’est donc a bon droit que les victimes ... invoquent a titre principal les disposions de I'art.
1384. al. 1*" qui énoncent le principe d’une présomption de responsabilité du fait des personnes dont
on doit répondre ; ce qui correspond a la situation de I'appelante par rapport a I'auteur du

dommage... ; qui aussi bien I’association concernée avait souscrit une assurance couvrant les risques
inhérents a son activité ».
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ol Bl Hile IS5 * 63 (3 Al Aoy 3 L 2y (Controle mode de vie) 55 e
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lG. Viney.op.cit, n°® 789-9, p. 940 et s.
2. J.B. Donnier, th. Préc., n°354.

® V. J.B. Donnier, th. Préc., n°349 et 352.
V. J.B. Donnier, th. Préc., n°349 et 350.
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1V. G. Viney « vers un élargissement de la catégorie des personnes dont répondre : la perte entrouverte
sur une nouvelle interprétation de 'art. 1384 al, 1* « », D., 1991, ch., p. 157, spécialement, p. 160, 161.

2. J.B. Donnier, th. Préc., n°354.
* V. J.B. Donnier, th. Préc., n°356.
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2 V. crim. 4 janvier 1995 précité ; Civ, 2, 24 janvier 1996, Ball. Civ. Il, n° 16, LPA, 14 juin 1996, note A.
Batteur, ; Crim., 10 octobre 1996, Ball, crim, n° 357, D, 1997, p. 309, note M. Huyette, JCP, 1997, Il,
22833, note F. Chabas ; Crim., 26 mars 1997, 3 arréts, Ball. Crim., n°124 ; Crim. 15 juin 2000, Ball, crim.,
n°®233; Civ, 2, 6 juin 2002 é arréts, Ball, civ, I, n° 120 ; Civ, 2, 22 mai 2003, Ball, civ., Ball, n° I, n°® 157 ;
Civ. 2, 7 mai 2003, D. 2003, p. 2256, note M. Huyette, Ball, civ, I, n° 129.
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févr. 1997, « Vers une interprétation restrictive de la jurisprudence Blieck ? », P. Jourdain, obs. RTD
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Summary

The general principle of vicarious liability based on article 1384 al 1 of the
Civil Code

According to article 1384 paragraph 1 of the Civil Code "we are responsible not only for the damage he
causes by his own act, but also for that which is caused by the acts of persons whom he is responsible, or
things he has under his care. "

For a long time, doctrine and jurisprudence have considered that the list provided by section 1384 was
limited and not statements, and that Article 1, hence they had yet reached a general responsibility of
doing things, could not, by it, establish a general liability vicariously.

Thus the thesis majority considered that the phrase "the people whom he is responsible” did enunciate the
following paragraphs of the article on the responsibility of parents to their children (paragraph 4),
teachers and principals because their servants or agents (paragraph 5), artisans because of their
apprentices, and teachers because their students (paragraph 6). The article 1384 paragraph 1 did not raise,
originally a general principle of vicarious, but worth introducing a few specific cases of such liability.
These cases of vicarious liability appeared to be related, were as common as touching the liability of
people, but mainly were based on the concept of fault. They appeared well as exceptions to the ordinary
law of tort in that it was an alleged misconduct, contrary to sections 1382 and 1383 of the Civil Code.
Since the Civil Code enumerated in Article 1384, a list, to say the least restrictive of vicarious liability, as
well as in articles 1385 and 1386 a special responsibility because of the animals or the destruction of
buildings How could we consider the existence of a general principle of vicarious liability? Indeed, the
Civil Code referred to a variety of cases of vicarious liability. About case developments, she focused on
various modifications of the cases of vicarious liability: if the responsibility of the teachers remained
based on proven fault, other responsibilities of others must become more and more objective. "This
diversity resulted from the inability to identify a genuine system of vicarious liability. (Laydu) .The Court
of Cassation rejected any extension of such liability except in cases restrictively provided for by the code.
The Plenary Assembly is coming to bring a new solution with Shutdown Blieck, 29 March 1991,
assuming responsibility for an institution because of one of its residents. In this case, having found that
help center the work is intended to accommodate mentally ill framed in a protected environment and
subjected to a regime with complete freedom of movement throughout the day, the Court of Cassation
confirmed the solution made by the Court of Appeal which had considered "properly” as the association
manager of the center had to meet within the meaning of article 1384 al 1, its resident and repair the
damage that it caused (forest fire) when it followed its findings that the association had accepted the
responsibility to organize and control, as a permanent lifestyle of the disabled. So how should we analyze
"the effect Blieck? The decision of the Plenary Assembly spends there a general principle of vicarious
liability or, conversely, merely there to add a new case in paragraphs 4, 5 and 6 of article 1384 a real
extension to the text? Subsequent jurisprudence has led to some answers to the question concerning the
existence of a general principle of responsibility. In effect, discontinuation Blieck appears as a first step
of recognition of the latter, but in keeping it clear of its existence and specify the scheme, the Court of
Cassation leaves uncertainties that calling into question the scope.
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